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CHAPTER I

INTRODUCTION

Liability in physical education and athletic injuries can cause
many legal problems in our schools.

In the following pages statistical

data along with opinions of leaders in this field about legal liability
are discussed.
In his perplexity in matters of legal liability, Lloyd

1

writes:

There exists two opposing views concerning the
school's responsibility for accidents which occur in
physical education conducted under the auspices of the
school. The one maintains that the school is not liable
at law. There are, on the other hand, cases on record
where the school has been held responsible for accidents
which, in the opinion of the court, were due to negligence • • • • After a study of the literature and the
material when presented, there still exists in the mind,
at least of this writer, confusion as to the school's
legal responsibility for accidents in physical education
activities.
The purpose of this paper is to assist the beginning teacher or
coach in understanding some of the principles of liability for injuries.
This being an important factor in school ad.ministration, an insight
into this area is a "must 11 for all school employees and employers.
There are two important reasons which have contributed much to
the trouble.

Complexity of the federal laws with their infinite variety

of details and technicalities and with state education regulations that
carry as much authority as the federal and state laws, confusion and

1Frank S. Lloyd, Safety !!! Physical Education in Secondary Schools
(New York: National Bureau of Casualty and Surety Underwriters, 1933),
p. 117.

2

complications occur in determining legal liability in accidents.
Brownell

2

states that public education is a function of the state;

however, the responsibility of educating children lies with the local
government of the towns, counties and cities.

Within the framework of

state laws, state and local boards of education determine regulations
for the administration of schools.

When difficulties develop between

groups or individuals it is taken to court for a decision.

Upon receiving

a decision, a precedent is set for similar cases of this nature, or
until the state legislature passes or revises the rulings on the dispute.

3

The administrator and the program itself are governed not only
by the regulations and interpretations of the statutes set by the court
decisions, but also by the existing conunon law.

Therefore, it is

necessary that all administrators, coaches and teachers have some
knowledge of the limits and principles of tort liability involved in
physical education and athletic injuries incurred during the activity.
It was stated in a recent study of school areas causing the most
accidents that approximately 50 per cent occurred in the building, 40 per
cent occurred on playgrounds and athletic fields, and only 10 per cent
occurred going to and from school. 4 With playgrounds and athletic fields
causing 40 per cent of the accidents, leaders in health and physical
education have to realize the precautions necessary in conducting adequate
classes and practice sessions.

2clifford L. Brownell, The Administration of Health Education and
Physical Education (Philadelphia: W. B. SaunderS-company, 1958), p.-:311.
3 Ibid.
4

Charles A. Bucher, Administration of School Health !!!S! Physical
Education Programs (St. Louis: c. V. Mosby Company, 1958), p. 123.

3

In a study of 168 court cases in 1941, physical education ranked
first in liability suits brought against the school.

Poe 5 listed these

following cases:
Causes

Number

Dangerous or defective condition of school buildings •••••••••

24

Industrial Arts..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

16

Health and Physical Education ••••••••••••••••••••••••••••••••
Transportation of pupils •••••••••••••••••••••••••••••••••••••

76
35

Miscellaneous . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Total:

17

168

An annual report for 1958-59, by the Chicago Public Schools, on
accidents gathered these facts from the city.

The following is a list

of locations and areas of accidents in the schools: 6
Unorganized activities .••.•••••.••...•••..•..•••••••••.••.•. 24.78%

Auditoriums and classrooms •••••••••••••••••••••••••••••••••• 12.48
Shops. . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . . . . .

5. 25

Stairs and stairways........................................
Playground apparatus •.•••••••..•....•......•..•••.••.••.••••

4.34
4.82

Basketball. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

4. 22

School Plant - Total
Going to and from school

92.69
7.30

Elementary:
Unorganized activities ..•••..•...••••.•.•••.•.••••••••••.••• 34.32%
Auditoriums and classrooms ...•......••••••.....••..•..•.••.• 13.93
Playground apparatus ...••...•..•....••••.......•.•.•.••.•... 6.87

Secondary:
Shops .•........................••.......................•.•. 13.30%
Basket bal 1 • •.....•.................•..........•............. 10.72

Other organized games (not standard school sports) •••••••••• 12.11
9.30

Auditoriums and classrooms .••••..•••••••.••.•••..••.•.••.•.•

Another study by Frank B. Harr and Don B. Martin 7 of the University

5Arthur Poe, School Liability !2!, Injuries ~ Pupils (New York:
New York Teachers College, Bureau of Publications, 1941), p. 5.
6 chicago Public Schools, Accident Areas Revealed in Annual Report,
Safety Education, XXXIX (January, 1960), p. 39.
~
7Edward F. Voltmer, !!!!:. Organization and Administration of Physical
Education (New York: Appleton-Century-Crofts, Inc., 1949), p. 204.

4

Oregon, of injuries occurring in Oregon secondary school students
during 1948-49, found that physical education classes had 52.9 per cent
of the total injuries.

Other sources throughout the school were listed

in order of frequency:
School building .......................................... . 13.8%
Schoo 1 grounds ...••....................................... 7.7
Shop .••••.•..•...•.••.•..•.••.••••......•••.• · .• · · • • • • • ... 6.3

Travel to and from school .••..•••••.••.••..•••....•..•••..
Classroom ..•........•.•.•......•.•..•....•....•...•••...•.
Noon-hour activities . .................................... .
E2ctra-curricular act·ivities .............................. .
Intramurals .. ............................................ .
Dressing and shower rooms ..••.•.•••..••••..••...........••

5.2
3.6
3.3
2.3
2.0
1. 7

With these statistics, physical educators and coaches have become
greatly concerned with injuries occurring in classes and practices.

Many

of the accidents have brought about a large number of lawsuits to collect
for damages.

This has serious implications on the teachers and coaches

of this particular field.

Voltmer 8 writes that the instructor not only

can be held personally liable, but the school district may also be held
liable if a successful suit is filed against them.

All these factors

may seriously handicap, if not eliminate, a physical education or
athletic program from a school.

With these thoughts in mind, the new

instructors and coaches must always be alert to the happenings in their
classes and practices.
Programs of competitive activities should be adjusted to the
children's emotional, social, and physical needs. 9

The adult's patterns

8 rbid., p. 203.
911Accidents: Their Relation to Youth Fitness, 11 Safety Education,
XXXVII (April, 1958), p. 28.

5

and pressures of activities should be eliminated in the youth's programs.
Accidents can lower youth fitness in two main ways: (1) through deaths,
which occur even to the physically fit as well as the unfit, and (2)
through injuries, which can cause temporary and even permanent disability,
physically and emotionally. 10
The phrase "accidents will happen 11 has at numerous times been given
as an excuse for a child suffering an injury in school.
that the meaning of the term
language as a fallacy.

11

Guenther 11 says

accident 11 is being used in ordinary

People fail to realize that an injury isn't

accidental, if it can be foreseen or if carelessness has caused it to
happen.

12

The dictionary definition points out than an individual must

use an acceptable degree of care in his conduct, considering the
surrounding situations, to avoid a negligent injury to others.

lOibid.
11
Donald P. Guenther, llProblems Involving Legal Liability in
Schools," Journal of Health, Physical Education, ~Recreation, XX
(October, 1949), p. 511.
12 Ibid.

CHAPTER II
DEFINITION OF TERMS
In writing and reading this paper, some legal terms should be
clarified.

This will aid the beginning teacher or coach in understanding

their terminology.
ACCIDENT: An event which takes place without one's foresight or
expectation; an event that proceeds from an unknown cause, or an unusual
effect of a known cause, and therefore not expected; an event happening
without any human agency, or if happening through human agency, an event
which, under the circumstances, is unusual and not expected to the
person to whom it happens.
C<l1MON LAW: A system of elementary rules of general judicial
declarations of principles; in its broad sense it is that great body of
unwritten law, founded upon general customs, usage, or common consent,
and in natural justice, or reason.
DAMAGES: Indemnity to the person who suffers loss or harm from an
injury; a sum recoverable as amends for a wrong.
DEFENDANT: Any natural or artificial person who is sued or who is
joined with another party, or with other parties, who are sued.
GOVERNMENTAL FUNCTIONS: Those functions of a state or municipality
which are essential to its existence as such, among which are the
maintenance of public buildings and that of the fire and police departments, as distinguished from those functions that are private and which
are not necessary to its existence. The distinction is most important
in many jurisdictions where there is no liability or tort for harm done
in the execution of govermnental functions.
IN LOCO PARENTIS:

In the place of a parent.

LIABILITY: The state or condition of a person who is responsible
for payment or who is under obligation to pay. It is also defined as
the state or condition of a person after he has breached his contract or
violated any obligation resting upon him.
MINISTERIAL ACT: An act which a person performs under a given
state of facts, in a prescribed manner, in obedience to the mandate of
legal authority, and without regard to, or exercise of, his own judgment
upon the propriety of the act being done.

7

NEGLIGENCE: The word has been defined as the omission to do something which a reasonable man, guided by those considerations which
ordinarily regulate human affairs, would do, or doing something which a
prudent and reasonable man would not do.
NUISANCE: Anything that works an injury, harm, or prejudice to an
individual or to the public; anything done to the hurt or annoyance of
the lands; tenements or hereditaments of another. In legal parlance, the
word extends to everything that endangers life or health, gives offense
to the senses, violates the laws of decency, or obstructs the reasonable
and comfortable use of property.
PLAINTIFF: A person who brings a suit, action, bill, or complaint.
In every court there must be at least three constituent parts; the
actor, or plaintiff, who complains of an injury done; the reus, or
defendant, who is called upon to make satisfaction of it; and the judges,
or judicial power, which is to ascertain the facts, determine the law
and apply the remedy,
PROXIMATE CAUSE: That cause of an injury which, in natural and
continuous sequence, unbroken by any efficient intervening cause,
produces the injury, and without ~cl1ich the injury would not have occurred.
REASONABLY PRUDENT: Is the ability to foresee or anticipate
difficulties from given circumstances, depends on depth of understanding
and knowledge of individuals,
RESPONDENT SUPERIOR: Let the superior respond, that is, let the
principal or master be answerable for the acts of his agent or servant.
A maxim of the connnon law forming the basis of the law of agency and
founded on the principle that a duty rests on every man, in the management of his own affairs, whether by himself or by his agents or servants,
so to conduct them as not to injure another, and that if he does do so,
and another is thereby injured, he shall answer for the damages.
STATUfE:

An act of the legislature as an organized body; it is

the written will of the legislature, expressed according to the form

necessary to constitute it a law of the state, and rendered authentic
by certain forms and solemnities.
TORT: An injury or wrong committed, either with or without force,
to the person or property of another. Such injury may arise by the
nonfeasance, by the malfeasance, or by the misfeasance of the wrong-doer.13

13

James A. Ballentine, Law Dictionary with Pronunciations
(Rochester, New York: The Lawyers Co-Operative Publishing Company, 1948).

CHA~TER

III

NEGLIGENCE A BASIS FOR LIABILITY
Liability and negligence occupy a very prominent postion in
connection with the actions of teachers and leaders in health and
physical education programs.

In America, negligence is based on common

law, rulings that have previously been made, or a legal procedure that
has been established.

14

The most important factor that must be deter-

mined in an accident is whether negligence was conunitted.
In a suit of negligence many factors are involved.

Voltmer

15

believes that an act of negligence is committed when a person fails to
anticipate the dangers or to protect against injury during any activity.
It is the basis of all liability suits against the school board, board
members, and teachers.

Anyone who does not act in a reasonably prudent
16
manner under the existing circumstances can be held negligent.
To
use an instrumentality, such as a hmnan being or thing, when a person
knows or should know that it is incompetent, inappropriate, and defective,
that in using the instrunent, unreasonable risk may be involved causing
hann to others, is negligence.

Negligence must be proven in a court of

law before an individual can be held guilty for a negligent act. 17

14

Bucher, .2£.• cit., p. 127.

15voltmer, .2£.• ~., p. 203.
16 Ibid.
tion

17Madaline K. Renmlein, The Law of Local Public School Administra(New York: McGraw-Hill B'OO'k Company, Inc., 1953), p. 247.

9

Some conditions which are dangerous and continue to be dangerous
are called

11

nuisances. 11

Rennnlein18 states the one held responsible is

liable for maintaining a nuisance.

The liability may be found upon

negligence in permitting the nuisance to continually exist, thus without
showing negligence the fact that the danger does exist is usually enough
to determine liability.
Following are some cases which brought suits of this type into
the courts.

Bucher, 19 in his area on nnuisances, 11 states the case of

Iacone V. Fitzpatrick in 1938.

A seventeen year old boy was playing

touch football on a playground when an injury occurred, later resulting
in death.

In catching a pass the individual struck a piece of apparatus.

The court said the individual knew of its presence; therefore, the city
had not created or maintained a nuisance.

In another case, the State of

Texas v. Reinhardt, in 1913, brought forth ruling that ballgames were
not a "nuisance 11 because of their noise and conduct.

An injunction was

not issued for stopping the activity. 20
The following safety suggestions may eliminate many liability suits
21
for negligence. Nash, Moench, and Sanborn
reconnnend the following:
General Controls:
1. Avoid overcrowding at any events.
2. Do not violate building codes and fire regulations.
3. Forbid movement of heavy objects by others than custodial
staff.

18Ibid., pp. 247-248.
19

Bucher, .2P.• cit., p. 130.

ZOibid
_ _ ., p. 131 •
21 Jay B. Nash, Francis J. Moench, and Jeannette B. Sanborn,
Physical Education: Organization and Administration (New York: A.
Barnes Company, 1941), pp. 467-469.

s.

10

4.

Have all apparatus regularly and thoroughly inspected
and tested.
5. Have written repair and replacement procedures.
6. Install protective equipment according to best practice.
7. Make sure passageway and hallways adjoining physical
education facilities are safe.
8. Employ reputable firms for all construction loX>rk done,
and purchase only from reputable firms.
9. Be sure all areas and activities have good lighting.
10. Establish good custodial procedures in connection with
equipment, inspection, cleanliness, plant repair and
inclement weather conditions.
11. Make traffic r~gulations in scheduling night activities.
12. Be sure training room procedures are safe. Avoid
inflanmables and make poisons inaccessible.
13. When new construction is planned, select an architect
with experience in school buildings and provide him with
advisory service.
Gymnasium:
1. Inspect apparatus frequently for splinters, splits, or
fraying.
2. Inspect all hanging equipment for deterioration or
loosesness.
3. Locate all equipment for safe use and to avoid hazardous
conditions.
4. Develop proper methods of moving, storing, and cleaning
mats.
5. See that floors are even, smooth but not slippery,and
properly cleaned.
6. Eliminate projections such as door knobs and drinking
fountains.
7. See that all doors and signs are properly located.
8. Plan bleacher erection and removal by qualified personnel.
Pool:
1. Provide non-slip surfaces or runways, shower and locker
rooms.
2. Equip shower system with mixers to prevent scalding.
3. Use liquid soap.
4. Keep floors, footbaths and diving boards clean.
5. Provide the custodial staff with adequate information
relative to maintaining proper hygenic conditions in the
pool.
6. Observe safety regulations relative to depth, bottoms,
sides, walls and ladders of pools.
7. Provide auxiliary rescue equipment.
Athletic Field:
1. Have bleachers and grandstands constructed and maintained
by qualified personnel.
2. Fence outdoor apparatus and areas properly.

11

3.

4.

s.
6.

7.
8.
9.
10.
11.

Be sure all playing surfaces are smooth, well drained
and level.
Be sure all playing surfaces are free from dust and
extraneous material.
Provide adequate space for all activities.
Plan playing to be easy to supervise and to avoid
collisions.
Use slaked lime for markings.
Provide adequate personal equipment for practice and
contests.
Plan adequate safety areas around all games.
Locate playing fields in proper relation to the sun.
Provide so~ landing pits.

Camp:

1.

2.
3.

4.

s.

6.

7.
8.
9.
10.
11.
12.

Have regulations concerning the use and routing of
vehicles in camp.
Install adequate equipment and institute fire fighting
procedures.
·
Install safe electrical equipment and enforce proper use.
Construct and maintain safe swimming and boating areas.
Exercise strict control of drinking water sources.
Install adequate lighting around the camp area.
Build and maintain roads and paths.
Eliminate obstructions in paths and around buildings.
Destroy poison ivy and other harmful plants.
Exercise adequate insect control.
Inspect stairways and hand rails frequently.
Supervise all canoe or field trips.

Playground:
1. Have no apparatus over fourteen feet high.
2. Have no apparatus in which children may catch their feet
or be struck by a swinging part.
3. Have all swings fenced.
4. Provide so~ landing pits under all swings, apparatus
and slides.
s. Avoid "freak11 apparatus where children may take undue
risks.
6. See that small children's play areas are outside the
range of batted balls, horseshoes, shots, javelins, or
anything else which may be dangerous.
7. Instruct children on how to use various pieces of
apparatus.
8. Provide sufficient supervision to protect children from
dangerous acts performed by themselves and others.
In determining where negligence lies in an accident causing injury
certain factors should be considered.

Throughout the articles, books,

12

and statements concerning negligence many suggestions or methods were
stated as being factors in suits of negligent acts.

At a conference in

New York City, an attorney set up these suggestions in detennining
liability:
1.
2.
3.
4.
5.

6.
7.

8.

The teacher must be acting within the scope of his employment and in the discharge of his duties in order to obtain
the benefit of the statute.
There must be a breach of a recognized duty owed to the
child.
There must be a negligent breach of such duty.
The accident and resulting injuries must be the natural
and foreseeable consequence of the teacher's negligence
arising from a negligent breach of duty.
The child must be a participant in an activity under the
control of a teacher or, put in another way, the accident
must have occurred under circumstances where the teacher
owes a duty of care to the pupil.
A child's contributory negligence, however modified, will
bar his recovery for damages.
The plaintiff must establish negligence of the teacher
and his own freedom from contributing negligence by a fair
preponderance of evidence. The burden of proof on both
issues is on the plaintiff.
Generally speaking, the board of education alone is
responsible for accidents caused by the faculty maintenance
of plants (schools) and equipment. 2 2

Bucher 23 states six common areas of negligence involved in health
and physical education:
1.
2.
3.
4.
5.
6.

Faulty equipment.
Inadequate supervision.
Poor selection of a playing area.
Poor selection of activities.
Failure to take protective measures.
Hazardous conditions of buildings or grounds.

All these areas are to be considered when an instructor or school
administration develops a physical education or athletic program for

22
Bucher, .2.E.• cit., p. 128.
2 3Ibid., p. 140.

13

the school.
In negligence of the law, three legal defenses are available to
the teacher, coach, or principal.
An Act of God: In
the elements occurs, as
resulting in an injury,
God that would not have
reasonably prudent, the
permitted to defeat the

Dr. Rosenfield 24 lists the following:

this area an uncontrollable act of
a gust of wind slanming a transom
no liability is held. An Act of
caused the injury had a person been
defense would not necessarily be
liability to the injured person.

Assumption of Risk: While engaging in the activities
one assumes the risks involved in the activity. A football
player assumes the risk of injury when performing the activity;
however, this does not mean he necessarily assumes the risks
of an unsafe field. A student who jumps over a buck in the
gym assumes the risk of injury, but no assumption is in effect
if the equipment is in hazardous condition.
Contributory Negligence: If an individual fails to use
reasonably prudent care for his own protection and such
negligence contributes to the injury, negligence on the part
of another is cancelled. Normally an individual who is old
enough to know better would not touch a red-hot poker causing
injury, even if the school was negligent in allowing the
poker to be available to the pupil. This is usually considered
as contributory negligence. The matter of contributory
negligence is wholly up to the determination of the court.
Teachers and coaches should be especially careful about sending
students on errands.

In several cases of this nature, courts have found
25
teachers liable for such action in case of accidents.
Coaches and school districts owe a duty to the players to provide
adequate equipment and facilities.
handling an injured player.

26

Every precaution must be taken in

The old adage, "An ounce of prevention is

24Harry N. Rosenfield, Liability for School Accidents
Harper Brothers Publishers, 1940), pp. 28-29.

(New York:

25cecil Garrison, ttHave You Acted Negligently Today?"
Journal, XXXIX (December, 1958), p. 10.

Athletic

26 Ibid.

14
worth a pound of cure, tt is worthy of the attention of all school
personnel, particularly the coach and physical education instructor. 27

27

Ibid., p. 46.

CHAPTER IV
WHO IS LIABLE

In this chapter responsible parties in liability suits are discussed.

Three important areas are covered:

district, and school board members.

the teacher, school

Various reasons are presented

concerning the causes of suits filed against the defendents.

Court

cases from various states are used as examples indicating the areas
where teachers, schools, and board members can be held liable.
This question has a tremendous effect on our school systems of
today.

In most suits for damages, one of the first questions asked,

trWho is liable?" has circulated throughout this country.
of a school system can be held liable:

Three sources

the teacher, the school district,

and the school board member.
Teacher Liability
In teacher liability, with statutes varying between states, school
employees should constantly infonn themselves of the regulations and laws

.
28
of that state in which they work.

When instructors fail to properly

perform the duties and responsibilities assigned, they can be held liable.
This fact is overlooked by many young teachers and coaches because they
believe employment by a government agency releases them from all personal

28
Brownell,.2£_. cit., p. 319

16
liability.

29

As stated earlier, this is not true.

Notwithstanding

the exemption from liability of school boards, the employee (superintendent, principal, teacher, clerk, janitor, or bus driver) is always
liable for his own negligence, subject to the legal defenses already
30
discussed.
When an accident results in personal injury on school property,
the question always arises as to whether damages can be recovered.

The

. .
. 31 h as t h.is to say: "All schoo 1
.
l Connnission
Nationa
on Sa f ety Ed ucation
employees run the risk of suit by injured pupils.

Such injuries occur

on playgrounds, in athletics, in science laboratories, or shop classes •••• u
Voltmer 32 states that teachers and coaches are always personally
liable for their own negligence.

Many of these individuals carry

liability insurance for protection against a lawsuit.

The coaches and

instructors are also liable to the school for loss caused by negligence
in performance of their duties. 33
In California a court ruled that the school immunity to a lawsuit
does not extend to the individual who committed the negligent act. 34

29 Ibid.
30iierbert J. Stack and J. Duke Elkow, Education for Safe Living
(Englewood Cliffs, New Jersey: Prentice-Hall, Inc., 1958), p. 310.
31National Education Research Division for the National Connnission
on Safety Education, Rh.2 ,.!! Liable for Pupil Injuries? (Washington, D.C.:
National Education Association, October, 1950), p. 4.
3 2voltmer, £E.• ~., p. 205.
33 Ibid.
34 Ibid.

17
A case similar to this situation occurred in New York City.

A teacher

was negligent in conducting athletic exercises in a school yard, resulting in an injury to a pupil.
board.

Action was brought against the school

It was held that the rule of respondent superior did not apply

to the board in discharging their governmental duties, and that negligence rests solely with the instructor. 35
Rosenfield 36 writes of a case in California where a child was
injured and subsequently died from loss of blood when a vein was cut.
This occurred when he put his ann through a glass door of the auditorium,
during a game of hide-and-go-seek.

The teacher was held negligent for

failing to supervise the recess play, on the grounds that she had been
there and she could have taken first aid measures to stop the flow of
blood.

These cases given are an indication of the general thinking of

courts throughout the country on negligence by an instructor or coach.
A teacher or coach is not always held liable when an injury occurs.
In most states negligence by the instructor must be directly responsible
for the mishap before suit can be filed.

The injured person, failing to

act as a reasonably prudent individual would have acted in similar
circumstances, and if the injured person's negligence causes the accident,
the instructor cannot be held liable for damages.
Fahr 37 writes of two cases where a coach can be intelligent and

35
School

Loachim F. Weltyin~ The Legal Authority of~ American Public
(Grand Forks, North Dakota: The Mid-West Book Concern, 1931), p. 103.

36Rosenfield, .£E.• cit., p. 83.
37 samuel M. Fahr, "Legal Liability for Athletic Injuries, 11 Journal
of Health, Physical Education~ Recreation, XXL~ (February, 1958), p.
12.
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prevent lawsuits or be unintelligent and be sued for carelessness in
instructing a class.
A case in New Jersey, where a student in physical education jwnped on a side horse, the mat slipped, and a broken
arm resulted. The boy sued the instructor for damages,
stating negligence. The court held the instructor not liable.
Four main reasons contributed to the decision. First, a
warning had been given that always risk was involved in this
activity. Secondly, the proper mats had been placed in the
correct areas. Third, the coach with a student volunteer
personally supervised the class. Fourth, the coach had
demonstrated the stunt beforehand. Also correct first-aid
measures were taken. With these facts, negligence would have
been difficult to prove.
In contrasting this case with another where a boy
received serious head injuries during a boxing match. The
individual sued and collected for damages. Four main reasons
were the deciding factors: First, the student was matched
against a more developed opponent. Second, he was unskilled
in the event. Third, there was no warning of the dangers
involved in the match. Fourth, no protective equipment was
used in the bout.
School District
The word "innnunity" has appeared often in suits of personal
liability.

This word means lffreedom from duty and responsibility" for

whatever person or agency the concept is intended to protect.
our laws have originated in part from England.

Many of

The rule that "the state

(king) can do no wrong, is one which gives the school district immunity
since it is an arm of the government 1: 38

This is a common law in most

states releasing school districts from liability suits.
Under the prevailing 'laws of the United States, a school board
cannot be held liable for accidents during the school session, unless

38
Warren E. Gaurerke, Legal and Ethical Responsibilities of School
Personnel (Englewood Cliffs, New Jersey: Prentice-Hall, Inc., 1960),
p. 263.
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there is a statute stating such liability. 39

It would seem obvious

that if the board could be readily sued for negligence of its personnel,
that the education system could be disrupted to a large extent if heavy
damages were awarded to the individua1.40

In California a jury recently

awarded $206,804 to an individual who participated in football.

The

player alleged that an injury received during a game caused permanent
41
disability.
This is an example of the amount of award that can be held
against a school district.
.
. on a vo 1untary
. .
.
. at hl etics
Hu gh es 42 sai. d t h at participation
in
is
basis, and since the parents or guardian have knowledge of the risks
involved in competitive games, school districts and state-supported
universities are not liable for treatment and care of injuries.

The

courts have, for the most part, held that school districts may not legally
pay medical and hospital expenses for athletic accidents.

Its generally

held that the board cannot legally purchase insurance to protect the
district against a damage that does not legally exist.

To compensate

for this, sane states have authorized the purchase by the district of
insurance that covers a variety of activities and injuries occurring on
school property. 43

39

Voltmer, .2£•
4 0ibid.
4 1Fahr, .2£•

42Hughes,
43 Ibid.

E1£,

p. 204.

fil., p. 12.
~· .£!!., p. 135.
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As a guide for those administering the schools, seven reconunendations were constructed.

Garber4 4 lists the following reasons:

1.

Consult an attorney if there is any doubt as to your
district's liability.
2. Acquaint yourself with all of the statutory provisions,
if any, relating to liability in your own state.
3. Find out if the courts of your particular state have ever
ruled on the question of liability in connection with
proprietary functions and nuisances and trepass. If they
have, be guided by those decisions. In future cases, your
courts will, in probability, follow these as precedents.
4. If it is legally permissable or possible, take our insurance. Not only is it a good precautionary measure in case
the courts should some day change their position without
warning--an unlikely possibility--but it is good for public
relations if you can provide an injured person with
financial relief.
5. If you take out insurance, try to get a policy that permits
the injured party to bring action directly against the
insurance company. A policy that provides only for the
indemnification of the district in case it is held liable
offers no relief to the injured party in those states where
the courts refuse to hold the district liable.
6. Be particularly cautious in all cases where you may be
considered as engaging a proprietary function, in maintaining a nuisance or in connnitting a trepass.
7. When in doubt about liabilities or inmunity, all one can
do is to take that action which is educationally sound.
Courts will support you if possible.
One of the most important decisions occurred in the state of
Illinois.

A suit of Molitor v. Kaneland Community Unit School District 45

brought about legal history when it overthrew the school district's
innnunity to tort liability.

In doing this, the court said "· •• we

accordingly hold that school districts are liable in tort for the negligence of their agents and employees and all prior decisions to the
44

Lee o. Garber, ''District Liability for Injuries," Nations Schools,
LVIII (July, 1956), p. 46.
45 Lee O. Garber, "Illinois Court overthrows Immunity Doctrine,rt
Nations Schools, I.XIV (August, 1959), pp. 70-71.
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contrary are overruled.n

In many occasions courts have showed and

expressed displeasure over the immunity of districts to liability, however, this is the first time as can be recalled that a state's highest
court has taken such summary or preciptate action as the Supreme Court
of Illinois.
The following is a summary of the Molitor v. Kaneland Conununity
Unit School District, as stated in the article

11

Illinois Court Overthrows

Immunity Doctrine.rt
In this case a minor brought action against the school
district for personal injuries when he sustained injuries
in a school bus accident. The driver was allegedly held
negligent when the bus hit a culvert, exploded and burned.
The plaintiff asked for a jucigment of $56,000. The complaint
contained no allegation of the existance of insurance or
other non-public funds for which a judgment against the
school district could be satisfied. Although the abstract
of the record showed that the districtcarried insurance of
$20,000 for each person injured and $100,000 for each
occurrence, the plaintiff said he purposely omitted such an
allegation from his complaint.
The district asked for a dismissal of the case, claiming
the school to be immune to liability for tort. The lower
court held the district not liable, an appeal to the appellate
court received the same decision. After this the case was
brought before the Illinois Supreme Court.
In doing so, the plaintiff recognized the rules by the
higher court in 1898; that no school district can be held
liable for a tort. The plaintiff therefore asked, 'this
court either to abolish the rule, in toto, or to find it
inapplicable to a school district such as Kaneland, which was
organized through the voluntary acts of petition and election
by the voters of the district created nolens volens by the
state. '
The court was faced squarely with 'the highly important
question--in the light of modern developments, should a school
district be immune from liability for tortiously inflicted
personal injury to a pupil thereof arising out of the operation of a school bus owned and operated by said district?'
When the problem was examined, the court found that the
question of liability had not been reconsidered for 50 years.
During this time various legal writers and scholars had
studied and treated it exhaustively, stating that the immunity
doctrine was wrong and should be revised. As a result of
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extensive work by the court, arguments favoring immunity
were of no true validity today. The court also added,
'further, we believe that abolition of such immunity may
tend to decrease the frequency of school bus accidents by
compling the power to transport pupils with the responsibility of exercising care in the selection and supervision
of the drivers.' As a result, the court stated that, 'the
rule of school districts tort immunity is unjust, unsupported
by any valid reasons, and has no rightful place in modern
day society. 46
With this decision and many others of the same type coming from
the courts, immunity for the school districts is slowly diminishing.
Most of the states still conform to the law, but there seems to be more
47
favoring the statutes making the districts liable.
A case in Iowa held
the district liable for athletic activities which constituted a
This decision overruled eighty years of precedents.

11

nuisance."

48

School Board Members
The board members or trustees render a public service gratuitously,
they must be guaranteed some freedom from liability under reasonable
.
t ances. 49
circums

If this were not the case, board members of responsible

nature would be difficult to obtain.

However, if the members act in

bad faith, such as the hiring of an unfit bus driver, they can be held
personally liable for injury suffered by an individual.so

Usually in

suits against the board, judgment is brought against the corporate treasury

46 Ibid.
47

Bucher, E.E.· cit., p. 125.

4BFah r,

.
££· cit.,
p.

75 •

49 Rosenfield, E.E.· cit., p. 40.
50 Ibid.
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and not the individual members of the board.

51

The members should be alert when trying to discover those statutes
that impose ministerial duties and those not demanding the exercise of
discretion upon thern.5 2

Failing to do this can result in the courts

ruling that members are personally liable.

When in doubt, it is better

to assume that the statute in question does, rather than not, impose a
ministerial act.

..
53
also states that members cannot be held liable
Dyer

for the negligence or wrongful acts of it's employees; only the board can
be held liable in these cases.

In some states members are even exempt

from liability by statutory laws.

5lstack and Elkow, £E.• cit.
52 Lee O. Garber, 1 ~Board Members May be Held Individually Liable,"
Nations Schools, LV (June, 1955), p. 90.
53nonald B. Dyer and J. G. Lichtig, Liability in Public Recreation
(Appleton, Fisconsin: C. c. Nelson Publishing Company, 1949), p. 77.

CHAPTER V
PROTECTIVE MEASURES USED IN ATHLETIC INJURIES
There are at least four protective devices schools are using to aid
in physical education and athletic injuries.

Liability Insurance, Acci-

dent Benefit Plans, Releases and Waivers, and Accident Reports are the
four being used in many of the school systems.

These devices may be used

in liability suits to reduce the personal loss of a defendant if found
guilty or they may cause more suits to be filed.

Whether these devices

are used "against" or Hfor" individuals involved in liability suits, it
seems that they are very valuable to the physical education program and
should not be discontinued.
Liability Insurance
Payment of :medical expenses by the school, or expecting parents to
assume responsibility for athletic injuries, has been replaced by the
insurance plans to protect the board, coach, parent and student.

54

Good

insurance can be a wise investment, but poor insurance can give only a
little more than a false sense of security.SS
Purchasing of insurance in some states by the school board does not
always benefit the instructors or coaches.

S6

In most cases the policy

covers the board only, leaving the instructor or coach to pay for damages

s4Brownell, .2£· .£!..!:..,

p. 228.

SS Ibid.
56 Guenther, .2£• cit., p. 538.
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out of his own pocket.

In some states the schools have established

contracts with commercial insurance companies because they have felt that
they should not, or by state laws could not, become involved in the
insurance business. 57
The types of activities protected by a policy should be stipulated-11

activities such as field trips, swinnning pools, tennis courts, diving

boards, school camps, and other aspects of the school system. 1158

If these

problems are not dealt with in advance, the policy may be of no value
because of inadequate coverage.
In case of injury to an eye, most insurance companies will pay
$1,00o. 59

This is not even near the total amount that it will cost the

injured person in treatments.
teacher will be the result.

Usually a suit against the coach or
If the plaintiff is allowed damages, the

fund pays only the $1,000, leaving the coach or teacher to pay the remaining amount. 60

With this in mind, it seems that the coach and teacher need

more protection against liability suits.
There are three general types of liability policies available.
Rosenfield61 lists the following:
Public Liability Insurance: This covers the board of education
and specified members of the staff, such as superintendents,
instructors, and principals, against injury to non-employees
of the board.

57 charles E. Forsythe, Administration of High School Athletics
(New York: Prentice-Hall, Inc., 1954), p. 46.
58stack, .2£.· cit., p. 314.
59 Buc her, .2.E.· E2:E_.,
.
p. 314 .
60Ibid., p. 150.
61Rosenfield, .2.E.· cit., p. 135.
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Employer's Liability Insurance: This covers the board and
designated staff members against injury to the teaching and
clerical staff.
Contingent Liability Insurance: This covers the board in
automobile accidents involving its employee drivers.
Accident Benefit Plans
Since insurance plans were either nonexistent or very expensive
the state high school associations decided to accept the responsibility.
Wisconsin pioneered this movement, and their plan has become a guide and
incentive for other states.

62

For a school to have a benefit plan, they

must be a member of the state athletic association.

63

A fee is charged

each boy registered with the association and examination cards and
official blanks must be filled out.
advance.

These registrations must be made in

Reports on injuries must be mailed immediately after the

principal has signed the report.

The amounts of payments, specific

provisions governing eligibility for the plan, specific coverage, and
64
other provisions will naturally vary with the different states.
65
Stack and Elk.ow have defined the purpose of these benefit plans,
restricted only to injuries in athletics, as:
To provide a reasonable financial pa)~aent to assure
proper medical treatment for students injured during school
competitions.
The plans represent one or the most significant advances in the
educational system. 66

The reduction of certain repetitive accidents,

6 2voltmer, E.E.· cit., p. 202.
63 Rosenfield, E.E.• .£!.!:.., p. 137.
64 Ibid., p. 138.
65 stack and Elk.ow, EE• cit., p. 314.
66Ib.l.d.
-
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through studies of causes and means of reducing them has been an
important phase of these plans.

As stated before, if accidents can be

foreseen, many can be avoided.
Two types of benefit plans may be found in many of the schools.
Byrd 67 lists these as:
Pupil Benefit Plan: This covers every injury while the
student is engaged in a school activity in the classroom,
on the playground, in gym, in the shop classes, and in the
laboratory. The plan costs $.50 per pupil per year.
Athletic Benefit Plan: This is usually divided into two
parts: (1) coverage for all sports, costing $2.50 per school
year; (2) coverage for all sports except football, costing
$1.25 per school year.
Releases and Waivers
In many schools coaches, teachers, and athletic directors make it
a practice to obtain permission from the parents before allowing the
individual to participate in any activity.

The school authorities must

remember that a parent or guardian cannot sign away the rights of a minor
whose injury has been through a negligent act.

68

There may be certain

psychological advantages obtained in procuring signed releases, since
some parents who do not consult an attorney are likely to think they
have waived all rights.

The school is not completely protected from suit

by these releases and waivers.

If a parent fails to bring suit, the

minor, if injured, may sue for damages in his own right. 69

67 oliver E. Byrd, School Health Sourcebook
Stanford University Press, 1955), p. 290.
68Hughes, £E.• cit., p. 135.
6 9 Ibid.

{Stanford, California:
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The permission slip is a form of release and should be signed by
the parent.

It assures parental knowledge and permission for the

activity and is a clear illustration of good school administration.
Rosenfield 70 includes in a permission slip the following:
1.
2.
3.
lf.

5.
6.

Definitely and precisely the destination.
Whether outside transportation is necessary or not.
Form of transportation being taken.
Time of departure.
Time of return.
Character of activity ought to be well described so
the parent knows precisely to what he is consenting.

Accident Reports
These reports are one of the most important and valuable pieces of
paper that a teacher or coach can have in defense of liability suits.
They also have many other valuable assets.

After conducting a study made
71
by various school personnel, the National Safety Council
prepared

these four objectives of accident reporting:
1.
2.

3.
4.

It is a preventive device, indicating focal points of
trouble and providing clues to danger points that need
correction in order to avoid similar accidents.
It is a defense device. In the judicial proceedings
that may result from an accident or injury, the basic
questions of negligence and liability revolve about
the precise facts of the accident.
It is a protective device in the sense that teachers
and school boards are provided with a basis for an
effective defense if suit is brought.
It is a construction device in that it cau be used
as a guide for curriculum planning.

Accident reporting should contain fundamental steps which are
essential to a good reporting system.

Stack and Elkow72 list these steps:

70Rosenfield, £1!• cit., p. 131.
71 stack and Elkow, £1!· cit., pp. 149-150.
7 2Ibid., pp. 150-151.
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1.

2.

3.

4.
5.

6.
7.

8.

9.

All injuries, no matter how slight and no matter who
the victim, are to be reported, provided the accident
occurred in connection with any school activity, or
affected any right of the school. Frequently what may
not seem to be a serious injury develops into something
of major proportions.
Every employee, regardless of rank, should be required
to submit a report of every accident to which he was
inunediately cognizant. Multiple reports are not necessarily always required if there be many witnesses of an
accident, but if there be but one witness who is a school
board employee, a report should be required from him.
Reports should be submitted only to the reporting employee's
superior, unless other officers are specifically designated
by the superintendent or the school board. The regular
channels open to the reporting employee are generally
the best guarantee that the report will receive proper
attention. Such reports should be delivered to no other
persons, except upon specific permission of the superintendent, and then only upon proper identification.
Reports should be prepared and submitted immediately;
under ordinary circumstances a reasonable period of time
should not extend beyond 24 hours.
All legal papers served upon a school official or
employee in connection with school matters should be forwarded innnediately to the proper officials, who should be
designated in advance for the receipt of all legal
documents.
Copies of accident report blanks should be strategically
distributed in key points throughout the school system,
and employees should be appraised of their availability.
All pupils should be thoroughly informed of a definite
procedure to be followed in the event of any accident.
Th~ is necessary in case an injury occurs when no teacher
or school employee is present. Part of an assembly
program early in the term may well be devoted to a short
discussion of this pupil responsibility. A few words in
the student handbook also might go a long way.
If no nurse or doctor is assigned regularly to the school,
at least one person on the faculty should be trained and
qualified to render first-aid treatment. The principal
should be responsible for selecting some member for special
training if there is no one on the faculty already qualified
to render such services.
Advance arrangements should be made with hospitals or
clinics or other medical dispensaries to handle emergency
cases. If this is impossible, arrangements should be made
in advance for emergency use of neighborhood doctors.
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10.

Parents and guardians of an injured pupil should be
notified in case of serious injury. The principal should
have on file the parental home and business address and
telephone number of every student in the school, as well
as the address and telephone number of the personal or
family physician of every student in the school. Such
lists must be kept up to date.

-

CHAPTER VI

SUHHARY

In dealing with legal liability in accidents and injuries, the
teacher or coach must be alert and cautious to the fact that accidents
can happen at anytime.

It seems as if a course dealing with general tort

liability of teachers, coaches, and administrators for injuries should be
offered to all prospective educators at the senior year or at the graduate
level.

Even more specifically, it should cover injuries common to

physical education and athletic activities.
Most of the accidents in secondary schools occur in physical
education classes.

Because of the vigorous nature involved during this

period, it is expected that more injuries will happen.

Inadequate medical

supervision and care, faulty equipment, poor conditioning, hazardous
facilities, and bad officiating are factors which aid in accidents.

With

these conditions in mind, educators have to be alert to all facets of a
physical education program.

If this is not done, serious complications

could occur toward any type of physical fitness program in the community.
In negligence causing suit against the school administration various
factors are involved.

Since many liability suits today are receiving

large amounts for damages, a defendant must have knowledge of legal liability.
For negligence to be determined, a court of law must have positive proof
of negligence in the performance of duty.

The new teacher should check

with the superintendent or principal as to the laws and statutes regarding negligence and liability in the district and state.

Neglecting this
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APPENDIX A

REPORT FORMS
Name of School
The certification below is not valid unless signed by your family
physician or the school doctor.

If you wish the health examination to be

made by the school doctor, the following request must be signed and dated:
Date

(Signature of Parent or Guardian)

SAMPLE FORM FOR THE PHYSICIAN'S CERTIFICATE

Certification
I have examined the student named on the reverse side of this card
and find that he is physically qualified to participate in all cor.ipetitive
games and contests except the following:

Signature of Family or School Physician
Address
*In case of refusal, please give brief diagnosis.
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SAMPLE FOPJ.1 FOR PARENI'AL CONSENI'
Name of School
I hereby give my permission for
Name~~~~~~~~~~~~-to

participate in"--~~~~~~~~~~~~~
(name of activity)
Signature of Parent or Guardian

Hindsdale, Illinois Accident Report Form
ACCIDENT REPORT FORM
School

Report of Teacher of

~~~~~~~~~~

FILL

Address

our

Grade

~~~~~~~~

~~~-

IN TRIPLICATE AND SEND IN IMMEDIATELY AFTER EACH ACCIDENI'

~~~~~~~~~~~~~~~~~~~~~~~~~--

Nature of Injury:~~~~~~~~~~~~~~~~~~~~~~~~~~~~Time of Day Accident

Occurred:~~~~~~~~~~~-Date~~~~~~~~-

cause of Injury (Briefly describe how accident took place):

~~~~~~~-

Condition of Apparatus

~~~~~~~~~~~~~~~~~~~~~~~~~--

First Aid and Disposition of Case

~~~~~~~~~~~~~~~~~~~~-

In charge of grounds when accident occurred:

~~~~~~~~~~~~~~--

Witnesses:
Name

Address

~~~~~~~~~~~~~--

Name

Address

Name

Address

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~

Remarks:

~~~~~~~~~~~~~~~~~-

~~~~~~~~~~~~~~~~~-

~~~~~~~~~~~~~~~~~-

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--

(Teacher)

36

APPENDL'{ B

TORT LIABILITY
STATE OF ILLINOIS

An Act relating to damages recoverable against school districts and
non-private schools for injuries occurring as a result of negligence in
the conduct of schools.

(Approved July 22, 1959.)

Public Policy. 1. The General Assembly finds and hereby enacts as
the public policy of the State of Illinois that public schools in the
exercise of purely governmental functions should be protected from
excessive diversion of their funds for purposes not directly connected
with their statutory functions, if there is liability imposed by any court,
and that there should be a reasonable distribution among the members of the
public at large of the burden of individual loss from injuries incurred
as a result of negligence in the conduct of school district affairs; and
that non-profit, private schools conducted by bona fide eleemosynary
or religious institutions toward alleviation of the burden of individual
loss arising from injuries incurred as a result of negligence in the
conduct of such non-profit, private schools.
Limitation of action. 2. No civil action shall be conunenced in any
court against any school district or non-profit, private school by any
person for any injury to his person or property unless it is commenced
within one year from the date that the injury was received or the cause
of action accrued.
Filing statement of injury. 3. Within sfa months from the date that
such injury was received or such cause of action accrued, any person who
is about to conunence any civil action in any court against any school
district for damages on account of any injury to his person or property
shall file in the office of the school board attorney, i f there is a
school board attorney, and also in the office of the clerk or secretary of
the school board, either by himself, his agent or attorney a statement
in writing signed by himself, his agent or attorney, giving the name of
the person injured, the date and about the hour of the accident, the place
or location where the accident occurred and the name and address of the
attending physician, if any.
With respect to non-profit, private schools the statement in writing
required hereunder shall be filed in the office of the Superintendent or
Principal of such school.
Failure to file. 4. If the notice provided by Section 3 is not
filed as provided b~erein, any such civil action commenced against any
school district or non-profit, private school shall be dismissed and the
person to whom any such cause of action accrued for any personal injury
or property damage shall be forever barred from further injury.
Amount recoverable. 5. A. The amount recovered in each separate
cause of action against a public school district shall not exceed $10,000.00,
except as is otherwise provided by law.
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B. The amount recovered in each separate cause of action against
a non-profit, private school shall not exceed ;~10,000.00
Construction. 10. Nothing contained in this 1\ct shall be deemed
to authorize the bringing of any action against any school district
01· non-profit, private school, nor the entry of a judgment in any such
action.
Severability. 11. If any section or part of any section of this
Act is held unconstitutional by a court of competent jurisdiction, all
other sections or parts of sections shall remain in full force and effect.
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APPENDIX C

INSURANCE
ILLINOIS INSURANCE CODE
Group Accident and Health Insurance Section 367
(5) Special group policies may be issued to school districts providing
medical or hospital service, or both, for pupils of the district injured
while participating in any athletic activity under the jurisdiction of, or
sponsored, or controlled by the district or the authorities of any school
thereof. The provisions of this section governing the issuance of group
accident and health insurance shall, insofar as applicable, control the
issuance of such policies issued to schools.
Liability insurance for school board employees (6-35.1)
To insure against any loss or liability of the school district or
of any agent, employee, teacher, officer or member of the supervisory
staff thereof resulting from the wrongful or negligent act of such agent,
employee, teacher, officer or member of the supervisory staff, whether
such wrongful or negligent act occurred within or without the school
building, provided such agent, employee, teacher, officer or member of
the supervisory staff was, at the time of such wrongful or negligent act,
acting in the discharge of his duties within the scope of his employment
and/or under the direction of the Board of School Directors. Such
insurance shall be carried in a company licensed to 'vrite such coverage
in this state. Every policy for su:h insurance shall provide, or be
endorsed to provide, that the company issuing such policy waivers any right
to refuse payment or to deny liability thereunder within the limits of said
policy, by reason of the non-liability of the insured school district for
the wrongful or negligent acts of its agents and employees, and its
immunity from suit, as an agency of the state engaged in governmental
functions.
Section 15-19.

Insurance on athletics

The school board of any school district may, in its discretion,
provide medical or hospital service, or both, through accident or health
insurance on a group or individual basis, or through non-profit hospital
service corporations or medical service plan corporations or both, for
pupils of the district injured while participating in any athletic activity
under the jurisdiction of, or sponsored, or controlled by the district
or the authorities of any school thereof. The cost of such insurance or
of subscriptions to such non-profit corporations, when paid from the funds
of the district, shall be paid from moneys derived from athletic activities.
Such insurance may be purchased from or such subscriptions may be
taken in only such companies or corporations as are authorized to do
business in Illinois.
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